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Summary of Brexit scrutiny responses from other committees 
 

As agreed in its Stage 1 report on the Continuity Bill, the Committee wrote to 
12 other committees on 30 October inviting them to consider the Parliament’s 
evolving scrutiny in the context of the impact of Brexit on devolution. A 
Committee debate on the topic will take place on Tuesday 8 December. 
 
All responses have been published on the Committee’s website and a 
summary is provided below. 
 
Overview 
 
Unsurprisingly, responses tended to focus on experiences and areas of 
interest relating to each Committee’s remit, but a number of more general 
cross-cutting themes emerged. These are briefly summarised below. 
 
Keeping Pace powers 
 
Several committees highlighted the importance of monitoring EU 
developments in devolved policy areas which may or may not be “kept pace” 
with. Given that such monitoring has previously been done at a UK level, 
there was a consensus that this would be a challenging task which the 
Parliament and its committees would not have the capacity to perform. There 
will also be a need to scrutinise SG decisions on whether or not to keep pace 
with specific policy developments given their “executive-driven” nature and it 
was suggested that committees should have a role in such decisions. It was 
further suggested that the SG should be required to regularly report to 
Parliament on developments in EU law and should provide information on its 
decisions on whether or not to keep pace and the reasons behind them. 
 
Timescales, Engagement and Consultation 
 
There was broad agreement on the importance of building in sufficient time for 
parliamentary scrutiny and wider engagement with stakeholders and those 
affected by the policy proposals in question. This was seen as particularly 
important given committees’ busy workloads and challenges they faced in 
scrutinising developments within tight timescales and with little advance 
notice, sight of draft proposals, or the provision of background materials. 
There were suggestions that both the UK and Scottish Governments should 
consult widely on common frameworks, publish responses, and inform the 
relevant committee of changes made as a result of the consultation. 
Questions were also raised regarding how committees could influence draft 
frameworks within required timescales. 
 
Resourcing 
 
The majority of responses noted that increased workloads could be expected 
for colleagues in clerking teams, SPICe and Legal Services as a result of the 
consequences of Brexit and suggested that commensurate resources should 
be made available to support the requirement for increased scrutiny. 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2020/10/7/Stage-1-Report-on-the-UK-Withdrawal-from-the-European-Union--Continuity---Scotland--Bill/FCC.S5.20.10.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/Brexit_Scrutiny_Letter.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/Brexit_Scrutiny_Letter.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/102054.aspx
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Individual responses are now summarised below.  
 
The Culture, Tourism, Europe and External Affairs Committee notes the 
impact of the restructuring of territorial governance of the UK post-Brexit on 
the devolution settlement along with the implications of the future UK-EU 
relationship. It notes that certain consequences of Brexit can be expected to 
impact on Scotland without affecting the devolution settlement as such, for 
example, the end of freedom of movement and uncertainty over future access 
to programmes such as Horizon and Erasmus +. It further notes the 
importance of the proposed UK Shared Prosperity Fund and powers allowing 
the UKG to spend in devolved areas as a result of the UKIM Bill. 
 
The CTEEA Committee highlights the importance of the principles it feels 
should underpin governance in the UK post-Brexit: “transparency, consent, 
trust and respect for existing constitutional arrangements for jurisdictions that 
are subject to internal market provisions” and calls for the establishment of 
robust governance mechanisms and opportunities for debate and scrutiny 
including from external stakeholders as is currently the case with EU decision-
making processes. 
 
In respect of keeping pace powers, the CTEEA Committee notes that it will be 
challenging to monitor EU legislation and scrutinise SG decisions to keep 
pace or not given the current reliance on UKG monitoring. This, it suggests, 
could benefit from interparliamentary cooperation with other legislatures. It 
also goes on to note the lack of any formal role for the Scottish Parliament in 
scrutinising trade deals and “very limited formal powers” for Westminster to do 
so. Given the potential impact of trade deals on devolved competences, it 
recommends that this should be an “important priority” and highlights the 
importance of early engagement with legislatures across the UK given the 
potential impact of non-tariff barriers to trade. 
 
The CTEEA Committee also highlights “significant resource implications” for 
the Parliament when the transition period ends whether a deal on the future 
relationship is agreed or not. The Committee concludes by reiterating the 
conclusion of numerous committees across the UK that current IGR structures 
are “not fit for purpose” and in need of urgent reform based on principles of 
“transparency, consent, trust and respect.” 
 
The Delegated Powers and Law Reform Committee welcomes consideration 
of a more co-ordinated approach and notes its own cross-cutting role across all 
portfolios and its interest in consistency of approach. Whilst it has a limited role 
in relation to many areas highlighted in the letter, it has and will continue to 
scrutinise delegated powers in UK legislation in devolved areas conferred to 
both Scottish and UK ministers by Brexit-related legislation. Its common theme 
in such scrutiny is that “the Scottish Parliament should have the opportunity to 
effectively scrutinise the exercise of all legislative powers within devolved 
competence” and it considers that such powers should be subject to the new 
SI Protocol covering the exercise of powers by UK Ministers in devolved areas. 
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DPLRC notes that the new SI Protocol will not automatically apply to 
subordinate legislation made by UK ministers under the UKIM Bill as there is 
no requirement to seek the consent of devolved administrations when 
exercising these powers. However, it will apply where UK ministers seek 
consent under the non-statutory commitment to do so in respect of parts of the 
Trade Bill. DPLRC concludes by noting that it has recommended that primary 
legislation is the most appropriate vehicle for keeping pace with developments 
at an EU level and that it will soon consider the Continuity Bill as amended at 
stage 2. 
 
The Economy, Energy and Fair Work Committee suggests that any policy-
making process, including in areas previously subject to EU law, should be 
subject to consultation of those affected by the policy and that there should be 
clear and transparent processes for facilitating such engagement. In its view, 
both the UK and Scottish governments should consult on common 
frameworks, publish responses, and inform the relevant committee of 
changes made as a result of the consultation. It also highlights the importance 
of clear timescales on forthcoming common frameworks to allow committees 
to plan how to factor such scrutiny into their busy work programmes. It also 
suggests that a sifting process could be developed to facilitate proportionate 
scrutiny of common frameworks (given that largely technical ones may not 
require as much scrutiny). 
 
The EEFW Committee also notes the importance of briefing materials from 
clerking teams, SPICe and Legal to informed scrutiny and recommends that 
any increases in workloads should be properly resourced. 
 
The Education and Skills Committee had no specific issues to raise in 
respect of the issues highlighted in the original letter but highlighted concerns 
from the General Teaching Council for Scotland in respect of the potential 
impact of mutual recognition of professional standards in teaching. It also 
highlighted concerns from Universities Scotland in relation to SG policy on 
tuition fees and the potential for non-Scottish higher education enterprises to 
operate in Scotland and to attract public funding in so doing. It noted 
difficulties it had encountered in attempting to take evidence from relevant UK 
ministers and expressed hope that this would be easier in future. 
 
The Environment, Climate Change and Land Reform Committee also 
highlighted concerns around SG decisions on whether or not to keep pace 
with EU legislation, particularly in respect of parliamentary scrutiny and 
transparency. It is keen to contribute to discussions on the design of the 
decision-making framework and believes that the Parliament and its 
committees should have a role in decisions on whether or not to adopt 
policies developed elsewhere. However, it is clear that it does not have the 
capacity to monitor EU policy making within its remit and has recommended 
that the SG should be required to regularly report to committees on 
developments in relevant EU law. It remains of the view that the SG should be 
required to provide information on its decisions on whether or not to keep 
pace with each EU development and the reasons underpinning them. The 
ECCLR Committee also describes early parliamentary and stakeholder 
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engagement in decision making processes as “essential.” in respect of the 
interaction of keeping pace powers with common frameworks, trade deals and 
the UKIM Bill, it believes that committees cannot effectively undertake scrutiny 
without a full understanding of the impact of Brexit on governance and the 
constitutional landscape within their policy areas. 
 
In respect of common frameworks, the ECCLR Committee has undertaken a 
considerable amount of work to date and has identified “a number of serious 
concerns” including the Parliament being asked to consider legislative 
elements of frameworks without sight of the related framework. It seeks 
assurances that the opportunity for meaningful scrutiny of frameworks will be 
made available to Parliament including scope to amend them. It further notes 
that it has received “very little information” on timetabling of frameworks which 
it describes as “decidedly unhelpful” in protecting time in its work programme 
for scrutiny. 
 
The ECCLR Committee has also highlighted concern at practical and 
economic constraints the UKIM Bill could have on the SG’s ability to align with 
EU environmental law and the consequences of UKIM proposals on the 
devolution settlement. It states that the Parliament should have a central role 
in the policy making process in areas within the scope of the UKIM Bill but 
given the likely complex and technical nature of the issue, hopes that 
sufficient resource will be provided to support effective scrutiny. 
 
In respect of Trade agreements, the ECCLR Committee suggests that the 
Parliament should be able to scrutinise the SG’s position where it has been 
consulted by the UKG on aspects relating to devolved competence.  
 
It has also raised concerns about a “potential lacuna in environmental 
governance between the Office for Environmental Protection and 
Environmental Standards Scotland”, particularly in respect of the executive 
exercise of devolved powers and is seeking further information from both the 
Scottish and UK governments. Finally, it highlights further specific governance 
gaps relating to functions previously undertaken by the European Commission 
before noting proposals to provide some safeguard via the lodging of an 
improvement report. 
 
The Equalities and Human Rights Committee notes that its remit is closely 
linked to keeping pace powers and states that it will need to consider how to 
keep up to date on developments within its remit in the EU and how to fill any 
resulting gaps after the transition period ends. It draws attention to the First 
Minister’s Advisory Group on Human Rights Leadership and its three guiding 
principles— 
 

• non-regression from the rights currently guaranteed by membership of 
the European Union 

• keeping pace with future rights developments within the European 
Union 

• continuing to demonstrate leadership in human rights 
 



5 
 

The EHR Committee further notes that the Advisory Group has recommended 
the creation of a new statutory human rights framework in Scotland in the next 
parliamentary session and it would seek to proactively monitor this proposed 
work going forward. The Committee also highlights the importance of wider 
parliamentary engagement in policy development on whether the Parliament 
will be dependent on the SG identifying which policy areas should be “kept 
pace” with. 
 
In respect of common frameworks, the EHR Committee notes that the UKG’s 
analysis of EU laws that intersect with devolved competence includes Equal 
Treatment Legislation as a policy area where no common framework is 
required. Therefore, whilst it has no role in the scrutiny of common 
frameworks, it will seek to monitor relevant EU legislation and believes that 
this is an area to which keeping pace powers should apply. It will further seek 
to monitor the impact of the UKIM Bill’s non-discrimination principle and 
whether future trade agreements uphold human rights protections. Finally, it 
notes that there are likely to be additional resource implications as a result of 
this increase in its workload. 
 
The Health and Sport Committee raised concerns in respect of timescales 
for its scrutiny of common frameworks which, it had advised the SG, was not 
possible within the requested 28 days, particularly in terms of meaningful 
consultation with stakeholders and the lack of adequate background 
information. It has also sought to establish whether there is scope for ongoing 
scrutiny of a framework’s operation, for example, via reporting requirements, 
which could provide a “trigger” for further parliamentary engagement. 
 
The H&S Committee is unclear as to how any recommendations it may wish 
to make on frameworks would be progressed and raises concerns that 
timescales make such requests “problematic.” It notes that if it will be 
expected to consider further frameworks which are to be implemented by end 
2020 but which it has not yet seen, meaningful scrutiny and the opportunity to 
influence the content would not be realistic. 
 
The H&S Committee considers it should have a role in decisions as to 
whether or not to keep pace to provide democratic engagement with SG 
Ministers’ decisions on these matters. It suggests that the SG should inform 
the Parliament of its intentions in this regard and the reasons for its approach. 
Again, timescales will be important for this and whilst it accepts the need for 
some flexibility, it suggests an agreed minimum period for this whilst 
highlighting that this should not become a de facto deadline for parliamentary 
involvement. 
 
The H&S Committee also has concerns that the mutual recognition of 
standards could result in standards effectively being imposed on Scotland and 
undermining devolved powers. In its view, Parliamentary involvement (and 
meaningful stakeholder engagement) at the earliest opportunity is therefore 
vital in internal market policy development. It further considers that the 
Parliament should have the opportunity to mandate SG input to trade 
negotiations in relevant policy areas. 
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In respect of governance, the H&S Committee is clear that the Parliament has 
an important role to play in scrutinising new and evolving governance 
structures. Finally, the H&S Committee considers that additional support from 
clerks, SPICE, Legal etc would be necessary to undertake effective scrutiny of 
all of these areas. 
 
The Justice Committee considers that keeping pace powers merit close 
parliamentary scrutiny given their executive driven nature and the limited 
opportunity for parliamentary and stakeholder engagement. It therefore 
proposes that Ministers should inform committees of decisions on whether or 
not to keep pace before such decisions are finalised. It further suggests that 
quarterly reports providing a summary of forthcoming decisions would assist it 
in terms of “horizon scanning.” It had had no involvement with common 
frameworks or UKIM-related matters to date but notes that whilst legal 
services are exempted from mutual recognition due to the differing legal 
systems, it is not clear whether this would also apply to the non-discrimination 
principle. It also noted the possibility that any future trade deal could include 
the provision of legal services as is the case with the EU-Canada trade deal.  
The Justice Committee also states that it expects to have a greater call on 
SPICe and legal advice during session 6 if its workload on these issues 
increases. 
 
The Local Government and Communities Committee notes that it would 
be right for the Parliament to reflect on whether it has the necessary 
resources and institutional arrangements to track use of keeping pace powers 
and responsibilities but points out that practicalities will be dependent to an 
extent on the future relationship between the UK and the EU (i.e. whether or 
not any potential deal covers regulatory alignment). It further points out that 
the future relationship is likely to be “a process not an event” and can be 
expected to evolve over time, therefore influencing consideration of specific 
policy areas at any given time. 
 
The LGC Committee also notes its experience having scrutinised one 
common framework and the challenges it faced in delivering that scrutiny 
within the 28-day proposed timescale, particularly in respect of stakeholder 
consultation. However, it confirms that constructive discussions with the SG 
have resulted in some welcome flexibility in this deadline and hopes that this 
approach might also be adopted for other frameworks. Despite the lack of any 
formal approval process for common frameworks, the LGC Committee is clear 
that the Parliament and its committees retain the right to scrutinise and debate 
any operational matters falling within their remits. 
 
The LGC Committee notes the opportunities for democratic engagement in 
EU policy development and highlights the need for democratic legitimacy 
when it comes to policy proposals on powers previously exercised at an EU 
level that have returned to the UK. The Scottish Parliament should therefore 
have a scrutiny role of such developments where they would have been within 
devolved competence if not exercised by the EU. The LGC takes a similar 
view in respect of international treaties and highlights concerns from COSLA 
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in relation of the lack of any proposed role for local government on future 
treaties that will affect them, particularly on procurement powers which can 
currently be set to reflect local priorities to some extent. It therefore 
anticipates playing a “valuable role” in the scrutiny of relevant trade deals in 
the next session and suggests that the Parliament needs to ensure it has the 
necessary skillsets and resources to monitor proposed deals and exercise its 
enhanced scrutiny abilities effectively. 
 
The Public Audit and Post-Legislative Scrutiny Committee felt that the 
question of whether the Parliament should be dependent on the SG 
identifying which developments should be “kept pace” with was important and 
merited “early wider parliamentary engagement in the policy development.” It 
also recognised that there would be a role for it and Audit Scotland in 
scrutinising the impact of Brexit and new decision-making and governance 
processes. It noted that the AGS was currently consulting on his draft work 
programme and suggested that this presented an opportunity for committees 
to highlight specific areas for Audit Scotland to scrutinise. 
 
PAPLS also considers it important to establish whether new bodies would fall 
within the scope of the Draft Audit and Accountability Framework (which is 
due to be reviewed in 2021) and will explore what role it may play in 
scrutinising evolving governance structures. It will also consider what relevant 
post-legislative scrutiny it may wish to undertake in the future. 
 
The Rural Economy and Connectivity Committee notes the significant 
implications of Brexit for policy areas within its remit and confirms that it has 
taken an ongoing close interest in developments including taking evidence 
from UK and Scottish ministers. It highlights the importance of the EU market 
for Scottish food and drink exports and recognises that maintaining alignment 
with EU standards will be important to continuing such exports after the 
transition period ends. When it raised this issue with the UK Secretary of 
State, he stated that there would be nothing to prevent the SG from keeping 
pace in a way consistent with the devolution settlement, although he did 
suggest that this may not be in Scotland’s best interests in the longer term. 
The REC Committee is of the view that a careful balance will need to be 
struck between maintaining alignment to enable the continuation of exports 
and setting standards that continue to meet the specific needs of the 
agricultural and fisheries sectors going forward. It is clear that it (or its session 
6 successor) would wish to have a continuing scrutiny role on these issues 
but notes concerns in relation to the capacity implications of ongoing 
monitoring and horizon scanning of EU policy-making for parliamentary 
services that would be needed to do so. 
 
The REC Committee has scrutinised large numbers of UK SI notifications 
without having the opportunity to scrutinise associated common frameworks. 
Although the Secretary of State pointed out that such frameworks do not have 
legislative force, the REC Committee shares concerns that they should not be 
effectively imposed on the Parliament and stakeholders without meaningful 
consultation and the opportunity to propose amendments. If not approached 
carefully, the REC Committee is very concerned that common frameworks 
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“could represent a shift towards a greater degree of intergovernmental 
decision-making where the scrutiny role of parliaments is significantly 
diminished.” 
 
The REC Committee also has concerns about the practical implementation of 
the UKIM Bill, particularly in relation to the Market Access Commitment and 
the principles of mutual recognition and non-discrimination which underpin it. 
For example, it highlights evidence it has received which suggests that 
England’s relative size could heavily influence the operation of the internal 
market to a degree which could effectively “render the exercise of many 
devolved powers redundant.” Whilst the Secretary of State had assured it that 
the UKIM Bill would enhance the powers of the Scottish Parliament, the REC 
Committee considers that the UKIM Bill’s implementation will create new 
challenges that will make the safeguarding of the Committee’s role in 
scrutinising its operation “extremely important.” The REC Committee also 
highlights the importance of the proposed UK Shared Prosperity Fund to rural 
development programmes and calls for further clarity on plans for 
replacements for EU funding streams. 
 
The REC Committee goes on to note that the involvement of Scottish 
ministers in international agreements will be dependent on IGR given their 
reserved nature and notes comments from the Secretary of State that the 
UKG has directly engaged with Scottish stakeholders and will engage with 
devolved administrations on proposed trade agreements towards the end 
state of the process. The Secretary of State also acknowledged the 
importance of the fisheries sector to Scotland and committed to involving the 
SG closely in negotiations on the matter. However, he did not address the 
future role (if any) of the Scottish Parliament in such negotiations. The REC 
Committee is clear that devolved institutions must be involved in all stages of 
the negotiation of relevant international agreements and expresses concern in 
relation to the lack of recognition of the Parliament’s role in this regard by the 
Secretary of State. 
 
The REC Committee highlights the importance of giving scrutiny to new and 
pre-existing governance arrangements where they impact on devolved 
competences. It concludes by noting that “significant additional resource” will 
be required to give effective scrutiny to developments arising from Brexit. 
 
The Social Security Committee noted that it had had no involvement in 
Brexit-related Bills but agreed on the importance of appropriate and 
proportionate parliamentary, stakeholder and public engagement and called 
for the development of a scrutiny framework to support this. It also stated that 
Parliament and relevant committees should have a role in decisions to adopt 
or not adopt policies developed elsewhere and would also welcome the 
development of a framework to support this. However, it did not believe that 
the Parliament had sufficient capacity to monitor EU policy making and 
agreed that the SG should be responsible for regularly reporting on such 
developments. It further agreed that relevant committees should have a role in 
scrutinising the operation of common frameworks along with the SG’s 
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response to any UKG consultation on the devolved aspects of trade 
agreements. 
 
The Social Security Committee also noted that research had been 
commissioned into potential changes to rules allowing people to claim social 
security in different EU countries, the implications of which are currently 
unclear. 
 


